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AbdiE. Hersy, RCP. . - . . CONCLUSIONS, AND

- Date of Birth: 2/20/1961 =~ = - FINAL ORDER
| Regi_stration Nu_rr;ber‘: 3,045 :

J _ | The abqve—entitied matter came on.for a telephone prehearing béfore th_e:Honorable Eric
L; Lipman, Administrétive Lawr Judge (“ALJF”), oh Septerﬁber 26, 2008. The prehearing was .
heldlpursuailt to a Notice and Order for Prehearing Cohférénce and i—Iearin-g (“I\Idtiée”) issued by
the Complaint Review.Comm-ittee (“Cor;lmiﬂee”) of tﬁe Minnesota Board of Medi.cal Practice'
(“Board™) on August 27, 2008. . |

On October 3, 200.8, .theA ALJ VisSued' Findings_ of AFact, ConéIusionS,- and
Recommenjda‘tion.)' : | o | .
| Ihe Boa:rd met to cbrnsider thé fneitter on March 7, 2009, at Urijve;sity Park Plaza,
2829 'I_"Tn_iv'ersity Avenue S.E., Minﬁeapqlis, Minnesota. ‘The following members of the Board
| v;rere présent: Alfred V Anderson, D.C., M.D.; Keith Berge, M.D.; Robért Brown, Ph.D.; Jack
| .GeHer,. PhD,; Rebecca'Hafner-Fogarty, 'M.b., MBA; Brad Johnson, M.D.; James Langland,
M.D.; Ta_mmy McGee; and' Gregory Snﬁrdér, M.D. Tiermnee Murphy, Assistant .Aﬁo_rney Génefa.l, |
: appearéd and presented oral argpmcnt on behalf of the Cbrﬁﬁlittée. Nathan W. Hért,_ Assistaﬁt :
| Attomey Gehe‘ral, wa.s‘ presént as legal adviser to _the B.oard. Emest:W.' Lampe, II, M.D., .and
j ames L. Mona, D.O., were members olf the Committee that .initiellily feviewed this matter and,
. theréfore, they did not parti_c'ipate in deliberations and did nof vote in the matter. _Abdi E Her‘sy,

- R.C.P. (“Respondent™), did not appear.




-'Based‘ on the testimony, records, end ergumerrts in this matter, the. Board makes the
following; | |
FINDINGS OF F"A_CT
.  On Augu_st 27, 2008, the Corrlmrrtee sent the .Notice.in this matter to 'Respondentl.
~ The Notice scheduled a prehearing"conference to take place on Septemlder 26, 2008, at tHe Ofﬁce _
of Administrative Heari:ngs.‘- | |
2. | The Notice contained the following provision:
‘T‘he Respondent’s. failure to appear at the hearing or any
: prehearing conference may result in a finding that the Respondent
is in default, that the Board’s allegations contained in this Notice

and Order may be- accepted as true, and 1ts proposed action be
- upheld.

3. On September 26, 2008, Respenderlt did not persorlelly .appea._r' at the prehearing
. conference in this rrlatter or hﬁve an',appearanee made on his behalf. Respondent d1d not contact
-the ALJ prior to t_he p‘rehearing '_corrference fo request a different date or time. . e
| 4, ,1n the Findings__of Feer, Conclusi'orls of Law, and Reeormnendation of OctoBer 3,
- 2008, the ALJ stated:

'a.: The allegations contamed in the Notice of and Order for Hearmg are
deemed proven. :

b. Respondent is in default as a result of his fallure without the
Administrative Law-Judge’s prior consent, to appear at the scheduled prehearing
conference

¢. - . Pursuant to Minn. R. 1400.6000, a contested case may ‘be decided

. adversely to a party who defaults. Upon default, the allegations and claims set

. forth in the Notice of and Order for Hearing may be taken as true or deemed
proved wﬂ:hout further ev1dence




5. | The VB(_)ard deems the following allégations proven:
a | Respoﬁdem was régistefed by e Board as respiratory care pfactitione'r
in the State of Minnesota on November 13, 2004.
| b Reépondent was employed by a Twin Cities _hos_pit_ai asa rgsbiratory care
prac;itioner from Febfuary 6, 2006, until his termination from empldyment on December 12,
2006,
‘ c. Respondent’s,addr'ess' Q‘f -redérd" with the Board is 5424'Brewér-Lahe; I;iirer
Grové Héights, Minnesota 55076._ |
| | d.' Inor aBout October: 2007, the Board recéived-infonnatibn' from:r-a third
parfy that Respondent was résiding at 12320 105th Avenue, ‘#2, Edmonton, Albérta T5N 0Y4,
- Canada. On 'QCtober' 18, 2007, Respondeﬁt_ was _Sf;rved at this address with a Notice of
Conf;erencé that“contained allegations subéténtially sﬁnilar_to those déscribed below.. Shortly
- t_hereaftér, Respoﬁc;ent called Board staff and stated.he had moved to Canada. - | |
| Patient #1 |
e N On July: .12, 2006, patient #1 v.va.s admitted 1:0. the‘hospital for ceﬁficai
spine surgery. On July 13, 2006, Respondent engag_éd in the foilowing_ conduct:
- 1) Respondent entered patient #1’s private room, closed the door, and
| pulled the curtain around the bed. Respdndént'.t(.)ld patient #1 she was pretty and beaﬁtiﬁ.ll. N
| -‘ | 2) - Respondent stated to patient #1 that- he could hear wheeziﬁg iﬁ-her
ches;c and that she needed é. nebulizer treatment. Respondent told patient #1 it would be easier
and he could give‘ her a better massage if he could gét under her gown. Respondent told

patient #1 he needed to deeply massage her breasts in order for it to work.




- 3) Respondent'_tnassaged patient #1°s breaste while administering a
nebulizer treattnent._ )

4) Respondent placed his stethoscope on patlent #1's chest then
- cupped her breast with his hand and said to patient #1, “You re big breasted.”

5) ‘ Respondent was “rubbing, squeezmg, and cupplng patlent #1 s
breasts back and forth and up and down. Respondent tned to touch pattent #1 s buttocks under
her gown

. Patient #2

lf.' _' On November 21, 2006, ..patient 42 was adtni.tted to the hospital with
colnpla_ints of .i-ncreasingly frequent episodes"of fluiid retention. On Novembet 22 and 23, 2006,
Respondent engaged in the following conduct:

| 1) _ Respondent entered _patient.#Z’s private_ room, closed the ‘door, -
pulled the onrta.in atound the bed, and initiated a nebulizer treatment.
2) o Respondent reached under patient #2's gown,_ began to touch her

: bre'asts, and told her, “I’'m loosening the phlegm in your lungs.” |

3 Respondent continued to massagepatient #2’s breasts underneath
her gown and moved her goWn to etchSe her breasts. |

4) Respondent began softly moaning, as he continued fo massage
.' patient #2’s breasts, remarked that she had be‘autiful. breasts, and stated that, if S'he were with

th, he would “spoil her.” | .. |
| 5) Respondent ‘then extended one of his hands to patlent #2°s
-- abdornen moved toward her vagma and 1nserted one of his ﬁngernps into her labla Patient #2

told Respondent to stop the treatment and Respondent left the room.




6) - On November 23, 2006, Respondent again entered 'patient #2°s
room, hent down tovsrard her -face, and told her “you’re so beautiful” and he “wanted to have sex”
with her. Respondent was touchtng patient #2°s breasts as he was saying these things.

| g ~ Onor ahout_November 27 2006, R'espondent’s employer initiated an
internal 1nvest1gat10n of the cornplatnt regarding Respondent s conduct wrth patlent #2.  On
- December 12, 2006 Respondent was terminated from his employment w1th the hospltal
| ' | h. ~On or about February 22 2007 Respondent was charged in Washington
County Dlstnct Court Stillwater, Mlnnesota Wlth six counts of cr1m1na1 sexual conduct with
' .patlents #1 and #2, pursuant to Mlnn Stat §§ 609.345, 609.2325, and 609 3451. Respondent left

a V01ce ma11 message for a pohce ofﬂcer that stated he had moved out of the country.

) ' Respondent s trial is pending. It is beheved that Respondent rnoved to Canada in about January

2007.
| Paticnt #3
i In April 2007, the_ 'Board received no.tiﬁcation of a similar incident
; involving .Respondent and p_a_tient #3; Patient #3. was hospitalized in J une- 2t)_06 and reported thatl .
- Respondent entered her private room, closed the door, pulled the curtain around the bed, reached
under her gown, and began massaging .her breasts and shoulders.

o Respondent failed to notify the Board of a change of address, as fol_lovtrs: .
lj In January '2007; when police were invest_tgating the allegations
regarding patient #2, thej-lear,ried thatl Respondent was not residing at 5424 Brewer Lane, .Inv'er

_ Grove Heights, Minnesota 55076, his address of record with the Board.
- 2) Resp_ondent failed to notify. the Board of ‘hi_s_ new address. As

noted aboue, the Board learned of Respondent’s new address froin‘a third party.




CON‘CI-JUSIONS..

Based on the foregoing Findiﬁgs of Fact, the Board makes the foltot;ving conclusions of
law: | | |

1..  Any of the foregomg Fmdmgs of Fact that are more appropriately cons1dered
conelusmns of law are hereby adopted as such

- 2. The Board and the ALJ have jurisdiction in this matter pursuant to Minn. Stat.
§§ 14.50, 147.141, 147C 30, 214.10, subd 2,-and 214.103, subd 7 (2008).

_ 3. - The Board has authorlty to take disciplinary action under Mlnn Stat § 147.091.

4. The Committee gave proper notice of the prehearing confexence and hearing in
this matter and has fulfilled all relevant substanti've 'a-nd-procedural requirements Aof lew and
rules. I. |

| 5. Under Minn. R 1400.60(.)0,.' Respondent 1$ in 'default‘ as a result of _his failu.fe to
appear at the scheduled prehearing conferertee | |

6. Under Minn. R. 1400 6600, when a party defaults, the allegatlons and the issues |
 set out in the Notlce may be taken as true and deemed proved. The AL.T therefore deems the
‘:'allegatlons to be true.

.A7. | Minneseta Statutes seetions‘ 147C.30 and 147.091, subd. 1.(2008), provide that
the ‘Board may discipline the.‘registration fof a resptratoryt care ﬁractitioner who has been
conifieted_ w1th1n thé previous ﬁve yeafs of e felony réasonably 'related_ to the prac'tice of .
- medicine or osteopathy, who has engaged in unethieal conduct, or who has engaged in
'u'nprofessiortal conduct. . |

.8._ Respondent has violated Minn. Stat. § 1'47.091, subds. 1(g), (k); (©, and 2(e)

(2008), and the-Board has grounds to take disciplinary action against his registration.




'ORDER .
Blased on the foregoing Findings of Fact and Coﬁélusions, the Board issue;'tﬁe followihg
order: | |
| . The Board _‘R'EVOKES Respondent’s i'egistration to pract_icié as a respiratory 7<.:are :
practitioner. | |
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AFFIDAVIT OF SERVICE BY U.S. MAIL
. Re:  In the Matter of the Reglstratlon of Abdi E. Hersy, R.C. P
- Registration No, 3,045

STATE OF MINNESOTA ).
COUNTY OF RAMSEY ; >

TAMMIE L. REEVES, being first duly swom, deposes and says: .

That at the _City of St. Paul, County of _Ramsey and State of Minnesota, ‘on March 12,
2009, s/e caused to be. served thé FINDINGS OF. FACT, CONCLUSIONS, AND FINAL

ORDER, by depositing the same in the United States mail at said city and state, true and correct

“copy(ies) thereof, prdperly envelopéd with prepaid first-class postage, and addressed to:

(U.S. MAIL) | . (HAND-DELIVERED)
ABDIEHERSYRCP Tiernee Murphy i
12320 105TH AVE APT 2 , * Assistant Attorney General
EDMONTON AB T5N 0Y4- S Office of the Attorney General

‘CANADA 7 . 445 Minnesota Street, Suite 1400 ‘
' - St Paul MN 55101

TAMMIE L. REEVES

Subscribed and swom to before me on
March 12, 2009.

YNON!

NOTARY PUBLIC

DEBORAH A BASTYRYP
OTARY PUBLIC - MINNESOTA

§ - MY COMMISSION 4

AV EXPIRES JAN. 31,2010 }

AG: #2405070-v1




